IN THE DISTRICT COURT SEDGWICK COUNTY
EIGHTEENTH JUDICIAL DISTRICT OF KANSAS
OMEGA BOOTCAMPS INC. and RYAN
FLOYD

)
)
)
)
)
)
)
)
)
)
)

Plaintiffs,
v.
THE STATE OF KANSAS
Defendant.
____________________________________

Case No.

VERIFIED PETITION FOR COMPENSATION FOR GOVERNMENTAL USE OF
PRIVATE PROPERTY PURSUANT TO K.S.A. 48-933 AND K.S.A. 26-501 et seq.
COMES NOW, Plaintiffs Omega Bootcamps Inc. and Ryan Floyd (hereinafter,
collectively referred to as the “Plaintiff”) brings this action pursuant to the K.S.A. 48-933 and
K.S.A. 26-501 et seq. to seek compensation for governmental use of Plaintiff’s private property
interests.
INTRODUCTION
Plaintiff files this Verified Petition to seek compensation from the State of Kansas
(“State” or “Defendant”) for use of its business property in coping with the COVID-19
pandemic. Since the initial state and local emergency declarations in March 2020, the State and
Sedgwick County (Kansas) have issued sequential emergency public health orders pursuant to
the Kansas Emergency Management Act (“KEMA”) to mitigate the spread of COVID-19. Such
emergency orders both prohibited business use of Plaintiff’s property and constituted
government use of the property in coping with the declaration of the pandemic. The government
used Plaintiff’s property by asserting use proscriptions and control over Plaintiff’s property for
the benefit of the general public to control the spread of COVID-19 virus.
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KEMA grants extraordinary powers to the governor, adjutant general, counties, cities,
interjurisdictional disaster agencies, or other emergency management forces in the state to issue
orders directing the commandeering or use of private property interests to cope with a disaster.
KEMA also provides that private property owners shall be compensated in the event property is
commandeered or otherwise used in coping with a disaster. Defendant’s emergency shut down
orders prohibiting business use of all or targeted areas of Plaintiff’s property constituted
government “use” of property during declared emergency thus entitling Plaintiff to compensation
for such use pursuant to K.S.A. 48-933 and K.S.A. 26-501 et seq.
THE PARTIES
1.

Omega Bootcamps Inc. is Kansas corporation with a principal business location in

Sedgwick County, Kansas. Omega Bootcamps Inc. is a specialized health and well-being semiprivate fitness studio and gym.
2.

Ryan Floyd is an individual and the sole officer and shareholder of Omega

Bootcamps Inc. He is a resident of Sedgwick County, Kansas.
3.

The State of Kansas is a governmental entity subject to a claim for use

compensation pursuant to K.S.A. 48-933 and K.S.A. 26-501 et seq.
4.

Sedgwick County, Kansas, (“Sedgwick County”) is a governmental entity subject

to a claim for use compensation pursuant to K.S.A. 48-933 and K.S.A. 26-501 et seq. However,
Sedgwick County is not added as a defendant to this lawsuit as a party at this time. The Plaintiff
reserves the right to add Sedgwick County, Kansas in the event that Plaintiff deems Sedgwick
County’s conduct directly actionable and not otherwise imputed to the State, in the Plaintiff’s
sole discretion. Nothing in this Petition should be construed as absolving Sedgwick County of
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liability for compensation under KEMA due to it not being added as a party at this time. Plaintiff
reserves the right to add Sedgwick County in the future.
JURISDICTION AND VENUE
5.

This Court has jurisdiction and Plaintiff has a right to a hearing and the

appointment of appraisers under 48-933 and K.S.A. 26-501 et seq.
6.

Venue is proper in Sedgwick County, Kansas. The applicable orders affected

Plaintiff’s business operations in Sedgwick County and applied to Sedgwick County residents
and businesses. Plaintiff Omega Bootcamps Inc. has its principal business location in Sedgwick
County, Kansas and the harm done to Plaintiff occurred in Sedgwick County.
ALLEGATIONS COMMON TO ALL COUNTS
7.

The United States and the State of Kansas has been in the midst of a declared

Pandemic involving “COVID-19,” a respiratory virus, since March 2020.
8.

On March 12, 2020, the Governor of the State of Kansas issued a Disaster

Proclamation related to COVID-19, activating certain powers under KEMA, stating that the area
affected by the disaster extended uniformly throughout all 105 counties in Kansas, including
Sedgwick County (the “March 12 State Disaster Declaration”). A copy of the March 12 State
Disaster Declaration is attached hereto as Exhibit A.
9.

On March 16, 2020, Peter F. Meitzner, the Chair of the Sedgwick County

Commission issued a Proclamation of Local Disaster (“March 16 County Disaster Declaration”)
related to COVID-19 that expressly activated certain powers under KEMA. The March 16
County Disaster Declaration stated in part:
“WHEREAS, COVID-19 has created a state of local disaster in Sedgwick County,
Kansas, as defined by K.S.A. 48-904, resulting in imminent threat of widespread
or severe damage, injury or loss of life or property resulting from an epidemic,
contagious or infectious disease. . .
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Upon signing this Proclamation, I declare that Sedgwick County, Kansas is in a
state of local disaster emergency, as defined by K.S.A. 48-904.”
A copy of the March 16 County Disaster Declaration is attached as Exhibit B.
10.

Upon information and belief, Sedgwick County has at all times hereunder

continued to extend the March 16 County Disaster Declaration since it was issued until the filing
of this case as it is referenced in the local health orders referenced herein.
11.

The March 16 County Disaster Declaration is in effect at the time this Petition is

filed and there is genuine belief that it will continue to be extended or re-issued as needed.
12.

On March 24, 2020, Dr. Garold Minns, the Sedgwick County Local Health

Officer (“LHO”), issued an Emergency Order of Local Health Officer that directed individuals to
stay home unless participating in certain allowed activities (“March 24, 2020 LHO Order”). The
order also directed specific businesses to cease operations so as to benefit the general public. A
copy of the March 24, 2020 LHO Order is attached as Exhibit C.
13.

The March 24, 2020 LHO Order expressly relied on the March 16, 2020 County

Disaster Declaration by stating, “WHEREAS, on March 16, 2020, the Chairman of the Board of
County Commissioners found that a disaster was imminent within Sedgwick County, Kansas as a
result of the COVID-19 infectious and contagious disease…” See Exhibit C.
14.

The March 24, 2020 LHO Order was “effective 12:01 A.M. on Wednesday,

March 25, 2020” and remained “in effect for 30 days, until April 23, 2020, unless sooner
amended superseded, or rescinded.” See Exhibit C.
15.

Among other things, the March 24, 2020 LHO Order allowed individuals to only

“perform work providing essential products and services at an Essential Business or to otherwise
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carry out activities specifically permitted in this Order.” See Exhibit C, Section 1, Paragraph
B.iv.
16.

In addition, the March 24, 2020 LHO Order allowed individuals to “work for or

obtain services at any ‘Healthcare Operations,’” however, “fitness and exercise gyms” were
specifically excluded. See Exhibit C, Section 1, Paragraph B.vii.
17.

The March 24, 2020 LHO Order definition for “Essential Business” did not

include gyms or fitness centers. See Exhibit C.
18.

In responding to KSN News, the county unequivocally stated that “gymnasiums

and fitness centers” could not remain open under the March 24, 2020 LHO Order.1
19.

Accordingly, for the benefit of the general public, the Plaintiff’s business was

targeted and ordered to cease operation by the March 24, 2020 LHO Order at 12:01 A.M. on
Wednesday, March 25, 2020 for 30 days, until April 23, 2020, unless sooner amended
superseded, or rescinded. See Exhibit C.
20.

By issuing the March 24, 2020 LHO Order, the Sedgwick County LHO was

operating in concert with the March 12 State Disaster Declaration. Accordingly, the Sedgwick
County actions should be construed as operating in concert with the State of Kansas, making the
State of Kansas responsible for compensation related to the March 24, 2020 LHO Order under
the plain language of K.S.A. 48-933.
21.

At the time the order shut down its business, Plaintiff intended and wished to

operate its business and otherwise use its property for its gym and fitness center operations but
was prohibited from doing so by Sedgwick County’s use of such property pursuant to an order

“Update – Sedgwick County stay-at-home order: Frequently Asked Questions,” KSN News (March 24, 2020)
available at https://www.ksn.com/news/health/coronavirus/coronavirus-in-kansas/sedgwick-county-stay-at-homeorder-frequently-asked-questions/ (last accessed December 2, 2020).
1
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by Dr. Garold Minns, the Sedgwick County LHO, in coping with the COVID-19 disaster on
behalf of the general public.
22.

Over the next few weeks, Kansas Governor Laura Kelly issued a number of

executive orders limiting mass gatherings and limiting personal and business freedoms.
23.

In particular, on March 28, 2020, the Governor issued Executive Order 20-162

(“EO 20-16) which established the Kansas Essential Functions Framework (“KEFF”)
categorizing “essential functions” and designated businesses “essential” or “non-essential.” A
copy of EO 20-16 is attached hereto as Exhibit D.
24.

EO 20-16 stated it was effective “12:01 a.m. on March 30, 2020” and in effect

until “April 19, 2020, or until the statewide State of Disaster Emergency proclaimed on March 12,
2020, relating to COVID-19 expires, whichever is earlier.” See Exhibit D.

25.

EO 20-16’s criteria for “essential businesses” did not include gyms or fitness

centers. See Exhibit D.
26.

Guidance from the Kansas Governor’s Office specifically stated that “gyms and

personal trainers” were not considered “essential functions.”3
27.

Accordingly, by issuing EO 20-16, the Kansas Governor ordered that the

Plaintiff’s business use of its property remain out of operation in response to the COVID-19
declarations for the benefit of the general public.
28.

Because operation of Plaintiff’s business was already ceased, EO 20-16 ordered

Plaintiff’s business to remain out of operation until “12:01 a.m. on March 30, 2020.” Such order
to remain out of operation was in effect until “April 19, 2020, or until the statewide State of
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Available at https://governor.kansas.gov/wp-content/uploads/2020/03/EO20-16.pdf (last accessed December 2,
2020).
3
Available at https://governor.kansas.gov/kansas-essential-functions-faq/ (last accessed December 2, 2020).
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Disaster Emergency proclaimed on March 12, 2020, relating to COVID-19 expires, whichever [was]
earlier.”

29.

At the time, the Plaintiff wished to operate its business and otherwise use its

property and the business property for operations but was denied such ability by the State of
Kansas’ use of such property involuntarily pursuant to an order by the Kansas Governor in
coping with the COVID-19 disaster for the benefit of the general public.
30.

On April 16, 2020, the Kansas Governor issued Executive Order 20-24 (“EO 20-

24”) extending EO 20-16 “until 11:59 p.m. on May 3, 2020, or until the statewide State of
Disaster Emergency proclaimed on March 12, 2020, relating to COVID-19 expires, whichever
[was] earlier.” A copy of EO 20-24 is attached hereto as Exhibit E.
31.

Accordingly, the Plaintiff’s business was ordered to remain out of operation for

the benefit of the general public by EO 20-24 “until 11:59 p.m. on May 3, 2020, or until the
statewide State of Disaster Emergency proclaimed on March 12, 2020, relating to COVID-19
expires, whichever [was] earlier.” See Exhibit E.
32.

At the time, Plaintiff wished to operate its business and otherwise use its property

for its gym and fitness center operations but was prohibited from doing so by the State of
Kansas’ use of such property pursuant to an order by the Kansas Governor in coping with the
COVID-19 disaster.
33.

On April 30, 2020 the Governor of the State of Kansas issued a Disaster

Proclamation related to COVID-19 activating certain powers under KEMA (the “April 30, 2020
Disaster Declaration”), declaring the area affected by the disaster as the “[e]ntire 105 counties in
Kansas; Iowa Tribe of Kansas and Nebraska; Kickapoo Tribe of Kansas; Prairie Band of
Potawatomi Nation; and Sac and Fox Nation of the Missouri in Kanas and Nebraska.” This area
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included Sedgwick County. A copy of the April 30, 2020 Disaster Declaration is attached hereto
as Exhibit F.
34.

On April 30, 2020, the Kansas Governor issued Executive Order 20-29 (“EO 20-

29”) beginning “Phase One of “Ad Astra: A Plan to Reopen KANSAS.” EO 20-29 went into
effect 1200 a.m. on May 4, 2020 and was to remain in effect “until rescinded or until the
statewide State of Disaster Emergency proclaimed on April 30, 2020, relating to COVID-19
expires, whichever is earlier.” A copy of EO 20-29 is attached hereto as Exhibit G.
35.

Paragraph 5.c.iv of EO 20-29 stated that “Fitness centers and gyms” were to

remain closed to the public unless they were somehow repurposed under KEFF. However, no
guidance was given by EO 20-29 on how such repurposing might occur or how such
“repurposing” could allow the business to continue. See Exhibit G.
36.

Accordingly, the Plaintiff’s business was ordered to remain out of operation by

EO 20-29 “until rescinded or until the statewide State of Disaster Emergency proclaimed on
April 30, 2020, relating to COVID-19 expires, whichever [was] earlier.” See Exhibit G.
37.

At the time, Plaintiff wished to operate its business and otherwise use its property

for its gym and fitness center operations but was prohibited from doing so by the State of
Kansas’ use of such property pursuant to an order by the Kansas Governor issued to cope with
the COVID-19 disaster for the benefit of the general public.
38.

On May 14, 2020, the Kansas Governor issued Executive Order 20-31 (“EO 20-

31”) “Implementing Phase 1.5 of "Ad Astra: A Plan to Reopen KANSAS’.” EO-20-31 went into
effect 12:00 a.m. on May 18, 2020, and was to “remain in force until rescinded or until the
statewide State of Disaster Emergency proclaimed on April 30, 2020, relating to COVID-19
expires, whichever [was] earlier.” A copy of EO 20-31 is attached hereto as Exhibit H.
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39.

EO 20-31 allowed gyms and fitness centers to open, subject to the following

conditions:
•

•
•

They maintain at least 6 feet of distance between customers or groups of customers;
They follow fundamental cleaning and public health practices detailed on
covid.ks.gov; and
They avoid any instances in which groups of more than 10 individuals are in one
location and unable to maintain a 6-foot distance with only infrequent or incidental
moments of closer proximity. This does not limit the total occupancy of a business,
but requires that businesses limit mass gatherings in areas and instances in which
physical distancing cannot be maintained, such as at tables or in entrances, lobbies,
break rooms, check-out areas, etc.

See Exhibit H, Paragraph 5.a.

40.

In addition, EO 20-31 exerted further control on gyms and fitness centers in

comparison to other businesses by stating, “[f]itness centers and health clubs may open, but inperson group classes may not occur and locker rooms must be closed except as necessary to use
restroom facilities.” See Exhibit H, Paragraph 5.c.ii.

41.

Accordingly, the Kansas Governor used the Plaintiff’s business by proscribing

business use of its locker rooms and preventing its normal business operations of conducting in
person classes until EO 20-31 was rescinded or until the statewide State of Disaster Emergency
proclaimed on April 30, 2020, relating to COVID-19 expires, whichever was earlier.
42.

At the time, Plaintiff wished to operate its business and otherwise use its property

for its gym and fitness center operations but was prohibited from doing so by the State of
Kansas’ use of such property pursuant to an order by the Kansas Governor issued to cope with
the COVID-19 disaster for the benefit of the general public.
43.

The closure of Plaintiff’s locker rooms had an economic impact on Plaintiff’s

business as patrons were not allowed to change or shower, which decreased business overall.
44.

On May 19, 2020, the Kansas Governor issued Executive Order 20-34,

“Implementing Phase 2 of ‘Ad Astra: A Plan to Reopen KANSAS.’” EO 20-34 went into effect
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12:00 a.m. on May 22, 2020, and was to remain in effect “until rescinded or until the statewide
State of Disaster Emergency proclaimed on April 30, 2020, relating to COVID-19 expires,
whichever is earlier.” A copy of EO 20-34 is attached hereto as Exhibit I.
45.

EO 20-34 allowed gyms and fitness centers to open, subject to the following

conditions:
•
•
•

They maintain at least 6 feet of distance between customers or groups of customers;
They follow fundamental cleaning and public health practices detailed on
covid.ks.gov; and
They avoid any instances in which groups of more than 10 individuals are in one
location and unable to maintain a 6-foot distance with only infrequent or incidental
moments of closer proximity. This does not limit the total occupancy of a business,
but requires that businesses limit mass gatherings in areas and instances in which
physical distancing cannot be maintained, such as at tables or in entrances, lobbies,
break rooms, check-out areas, etc.

See Exhibit I, Paragraph 5.a.

46.

In addition, EO 20-34 exerted further control on gyms and fitness centers by directing

that fitness centers and health clubs may open, including in-person group classes but only if they
comply with the restrictions listed above, but locker rooms were to be closed except as necessary to
use restroom facilities. See Exhibit I, Paragraph 5.c.ii.

47.

Governor used the Plaintiff’s business by proscribing business use of its locker

rooms until EO 20-34 was rescinded or until the statewide State of Disaster Emergency
proclaimed on April 30, 2020, relating to COVID-19 expired, whichever was earlier.
48.

At the time, the Defendant wished to operate its business by utilizing locker

rooms but was prohibited from doing so by the State of Kansas’ use of such property pursuant to
an order by the Kansas Governor issued to cope with the COVID-19 disaster.
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49.

On May 26, 2020, the Kansas Governor announced her intention to relay on to

Kansas counties the responsibility to impose restrictions to cope with the COVID-19 disaster if
they deemed it necessary.4
50.

In conjunction with her announcement, the April 30, 2020 Disaster Declaration

and EO 20-34 both expired. At the same time, the Governor of the State of Kansas issued a new
Disaster Proclamation related to COVID-19 activating certain powers under KEMA (“the May
26, 2020 State Disaster Declaration”), stating that the area affected by the disaster “Entire 105
counties in Kansas; Iowa Tribe of Kansas and Nebraska; Kickapoo Tribe of Kansas; Prairie Band
of Potawatomi Nation; and Sac and Fox Nation of the Missouri in Kanas and Nebraska.” This
area included Sedgwick County. A copy of the May 26, 2020 State Disaster Declaration is
attached hereto as Exhibit J.
51.

The May 26, 2020 Disaster Declaration has been extended by the State Finance

Council from time to time as required under KEMA. The declaration is still in effect at the time
this Petition is filed.
52.

On May 27, 2020, the Sedgwick County Commission decided not to impose

additional restrictions on businesses but rather make recommendations on safe business
practices.
53.

Accordingly, on May 27, 2020, the State of Kansas relinquished its use of

Plaintiff’s property at that time.
54.

However, on July 8, 2020, the Sedgwick County began to issue a series of new

local health orders to cope with the COVID-19 disaster for the benefit of the general public.

Melissa Greenstein, “KS Gov. Puts Re-opening Plan in Counties’ Hands,” KSHB Kansas City (May 26, 2020)
available at https://www.kshb.com/news/coronavirus/ks-gov-laura-kelly-puts-reopening-plan-in-counties-hands
(last accessed December 3, 2020).
4
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Such orders were issued in conjunction with the May 26, 2020 State Disaster Declaration under
KEMA.
55.

The government use of Plaintiff’s property from March 25, 2020 to May 26,

2020 was particularly onerous on the Plaintiff when compared to other businesses and
individuals, and particularly compared with those businesses considered “essential” during this
timeframe. Accordingly, the Plaintiff shouldered a disproportionate economic impact for the
overall public good in coping with COVID-19. Therefore, the Plaintiff’s obligations exceeded
those of most other businesses and individuals in the Plaintiff’s particular case. Accordingly, the
Plaintiff is entitled to compensation under KEMA and the Eminent Domain Procedure Act
(“EDPA”).
56.

The scheme described above categorized certain businesses as favored

“essential” status and others, like Plaintiff, as disfavored “non-essential” status and thus targeted
for closure by orders issued pursuant to KEMA. Accordingly, Plaintiff is entitled to
compensation under KEMA and the EDPA.
57.

Such targeting of specific businesses for the shouldering of disproportionate

burdens for the public good constitutes targeted and excessive use of private property by the
government under KEMA.
58.

K.S.A. 48-933 provides:
(a) Each person within this state shall act and manage the affairs of such person
and such person's property in any way which reasonably will assist and not
detract from the ability of the state and the public successfully to meet
disasters. This obligation includes appropriate personal service and use or
restriction on the use of property during a declared state of disaster
emergency under K.S.A. 48-924, and amendments thereto, or a declared state
of local disaster emergency under K.S.A. 48-932, and amendments thereto.
This act neither increases nor decreases these obligations, but recognizes
their existence under the constitution and statutes and the common law of this
state. Compensation for services or for the taking or use of property shall be
12

only to the extent that obligations recognized in this subsection are exceeded
in a particular case and then only to the extent that the claimant may not be
deemed to have volunteered services or property without compensation. . . .
(c) Compensation for property shall be only if the property was commandeered
or otherwise used in coping with a disaster and its use or destruction was
ordered by the governor, adjutant general, an official of a county, city or
interjurisdictional disaster agency, or some other authorized member of the
emergency management forces of this state.
(d) Any person claiming compensation for the use, damage, loss or destruction
of property under this act shall file a claim therefor in the district court in the
same manner as any other civil action. The court shall determine the validity
of such claim in the same manner and under the same conditions prescribed
for condemnation actions pursuant to K.S.A. 26-501 et seq., and amendments
thereto. Unless the amount of compensation on account of property damaged,
lost or destroyed is agreed upon by the claimant and the adjutant general, the
amount of compensation shall be calculated in the same manner as
compensation due for a taking of property pursuant to the condemnation law
of this state.
K.S.A. 48-933.
COUNT I – CLAIM FOR COMPENSATION FROM THE STATE OF KANSAS
PURSUANT TO K.S.A. 48-933
59.

Plaintiff includes and incorporates at this point each and every allegation

contained within this pleading.
60.

From March 25, 2020 through May 17, 2020, the State of Kansas was under the

above-referenced disaster declarations pursuant to KEMA.
61.

During this period, the Sedgwick County LHO’s March 24, 2020 LHO Order and

Kansas Governor’s EO 20-16, 20-24, and 20-29 prohibited the Plaintiff from operating in its
indoor property.
62.

During this period, Plaintiff’s property was used by the State in coping with the

COVID-19 pandemic to cope with the above-referenced declared disasters when the state
prohibited the indoor business activity the Plaintiff’s property was uniquely designed and
outfitted to facilitate or employ commercially.
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63.

From March 25, 2020 to May 17, 2020, Plaintiff’s property was used in coping

with the COVID-19 disaster and its use was ordered by the Governor and the Sedgwick County
LHO pursuant to the above-referenced orders and disaster declarations issued under KEMA.
64.

Plaintiff is entitled for compensation for each day from March 25, 2020 through

May 17, 2020 that the State and Sedgwick County exerted control over its property or otherwise
used its property to cope with the above-referenced declared disaster.
COUNT II – CLAIM FOR COMPENSATION FROM THE STATE OF KANSAS
PURSUANT TO K.S.A. 48-933
65.

Plaintiff includes and incorporates at this point each and every allegation

contained within this pleading.
66.

From May 18, 2020 through May 21, 2020, the State of Kansas was under the

above-referenced disaster declarations pursuant to KEMA.
67.

During this period, the Kansas Governor’s EO-20-31 prohibited the Plaintiff from

fully operating its indoor properties by disallowing in-person classes and use of locker rooms.
68.

During this period, Plaintiff’s property was used by the State in coping with the

COVID-19 Pandemic by prohibiting specific areas and business uses of Plaintiff’s property that
the property was uniquely designed and outfitted to facilitate or employ commercially.
69.

From May 18, 2020 through May 21, 2020, Plaintiff’s property was used in

coping with the COVID-19 disaster and its use was ordered by the Kansas Governor pursuant to
the above-referenced orders and disaster declarations issued under KEMA.
70.

Plaintiff is entitled for compensation for each day from May 18, 2020 through

May 21, 2020 in that the State exerted control over its property or otherwise used its property to
cope with the declared disaster.
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COUNT III – CLAIM FOR COMPENSATION FROM THE STATE OF KANSAS
PURSUANT TO K.S.A. 48-933
71.

From May 22, 2020 through May 25, 2020, the State of Kansas was under the

above-referenced disaster declarations pursuant to KEMA.
72.

During this period, the Kansas Governor’s EO 20-34 prohibited the Plaintiff from

fully operating its indoor properties by closing locker rooms except as necessary to use restroom
facilities.

73.

During this period, Plaintiff’s property was used by the State in coping with the

COVID-19 Pandemic by prohibiting specific areas and business uses of Plaintiff’s property that
the property was uniquely designed and outfitted to facilitate or employ commercially.
74.

From May 22, 2020 through May 25, 2020, Plaintiff’s property was used in

coping with the COVID-19 disaster and its use was ordered by the Kansas Governor pursuant to
the above-referenced orders and disaster declarations issued under KEMA.
75.

Plaintiff is entitled for compensation for each day from May 18, 2020 through

May 21, 2020 in that the State exerted control over its property or otherwise used its property to
cope with the declared disaster.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully requests that the Court:
a. Enter a judgment declaring that Omega Bootcamps Inc. is entitled to compensation for
governmental use of its property and property interests in coping with the COVID-19
disaster;
b. Appoint an appraiser panel to determine to amount of compensation required as required
by K.S.A. 26-501 et seq.
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c. Schedule and conduct a trial to determine the amount of compensation owed, if
necessary, after the appraiser panel makes its report as required by K.S.A. 26-501 et seq.
d. Award Plaintiff’s court costs and reasonable attorney fees; and
e. Award such other and further relief as to which Plaintiff may be entitled.
JURY DEMAND
Plaintiff hereby demand a trial by jury of all issues so triable.
Respectfully submitted this 8th day of December, 2020.
/s/ Ryan A. Kriegshauser
Ryan A. Kriegshauser
KS Bar No. 23942
KRIEGSHAUSER LAW LLC
15050 W. 138th St., Unit 4493
Olathe, KS 66063
(913) 303-0639
ryan@kriegshauserlaw.us

/s/ Joshua A. Ney
Joshua A. Ney,
KS Bar No. 24077
NEY LAW FIRM, LLC
900 S. Kansas Ave., Ste. 402B
Topeka, KS 66612
(785) 414-9065
josh@joshney.com

ATTORNEYS FOR PLAINTIFF
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VERIFICATION
I declare under penalty of perjury that the foregoing Verified Complaint has been
examined by me and that the factual allegations therein are true.
Dated: December 8, 2020

________________________________
Ryan Floyd
As an individual and for Omega Bootcamps Inc.
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EXHIBIT A

EXHIBIT B

CHAIRMAN'S PROCLAMATION DECLARING LOCAL DISASTER EMERGENCY
ARISING FROM THE IMMINENT THREAT OF THE SPREAD OF NOVEL
CORONAVIRUS DISEASE 2019 (COVID-19)
WHEREAS, the novel coronavirus disease 2019 (COVID-19) is an infectious and
contagious disease which has become a global pandemic that has resulted in severe health
problems and death of thousands of individuals worldwide;
WHEREAS, on March 12, 2020, the Governor of the State of Kansas proclaimed a State
of Disaster Emergency exists in the entire 105 counties in Kansas as a result of the virus;
WHEREAS, on March 13, 2020, a patient in a Sedgwick County, Kansas medical facility
tested positive for the virus;
WHEREAS, on March 16, 2020, pursuant to K.S.A. 65-119, Sedgwick County's local
health officer ordered all public gatherings in excess of fifty (50) attendees shall be prohibited or
restricted within Sedgwick County, Kansas as a preventive measure to contain the virus;
WHEREAS, on March 13, 2020, the President of the United States declared COVID-19 a
National Emergency;
WHEREAS, COVID-19 has created a state of local disaster in Sedgwick County, Kansas,
as defined by K.S.A. 48-904, resulting in imminent threat of widespread or severe damage, injury
or loss of life or property resulting from an epidemic, contagious or infectious disease; and
WHEREAS, the Chairman of the Board of County Commissioners of Sedgwick County,
Kansas wishes to declare Sedgwick County, Kansas is in a state of local disaster emergency and
has authority to do so pursuant to K.S.A. 48-932(a).
THEREFORE, I, Chairman Peter F. Meitzner, proclaim as follows:
The threat of COVID-19 is imminent within Sedgwick County, Kansas;
Upon signing this Proclamation, I declare that Sedgwick County, Kansas is in a state of
local disaster emergency, as defined by K.S.A. 48-904;
This state of local disaster emergency shall remain in effect for no more than 7 days;
The response and recovery aspects of all local disaster plans which are applicable to
Sedgwick County, Kansas shall be initiated for the rendering of aid and assistance there under;
and

EXHIBIT C

Sedgwick County...
working for you
EMERGENCY ORDER OF THE SEDGWICK
COUNTY LOCAL HEALTH OFFICER
March 24, 2020

Applicable within the entirety ofSedgwick County, Kansas
This Emergency Public Health Order is effective the 25th day of March, 2020, at 12:01
A.M. to mitigate the spread of the novel coronavirus disease 2019 (COVID-19) epidemic
in Sedgwick County, Kansas pursuant to the authority provided in K.S.A. 65-119,
Sedgwick County Charter Resolution No. 58, and other applicable laws or regulations.
WHERE AS, the Local Health Officer is authorized and required, pursuant to K.S.A. 65119, and Sedgwick County Charter Resolution No. 58 to immediately exercise and
maintain a supervision over known or suspected cases of any infectious or contagious
disease during its continuance, and to issue orders seeing that all such cases are properly
handled and that the provisions of the Kansas public health laws as to isolation,
quarantine, and disinfection are duly enforced; and
WHEREAS, the Local Health Officer is appointed by Sedgwick County pursuant to
Charter Resolution No. 58 and is authorized, pursuant to K.S.A. 65-119(a) to prohibit
public gatherings when necessary for the control of any and all infectious or contagious
diseases, and to use all known measures to present the spread of any infectious,
contagious, or communicable disease pursuant to Charter Resolution No. 58 and
consistent with K.S.A. 65-202; and
WHEREAS, on March 16, 2020, the Chairman of the Board of County Commissioners
found that a disaster was imminent within Sedgwick County, Kansas as a result of the
COVID-19 infectious and contagious disease; and
WHEREAS, on March 18, 2020, the Board of County Commissioners voted to extend the
Sedgwick County state of local disaster emergency for 60 days; and
WHEREAS, COVID-19 is a respiratory disease that spread easily from person to person
and may result in serious illness or death, has been confirmed in Kansas and Sedgwick
County, resulting in serious illness and multiple deaths to date in Kansas; and
WHEREAS, such conditions endanger health, safety, and welfare of persons and property
within Sedgwick County, Kansas; and
WHEREAS, to reduce the spread of COVID-19, the United States Centers for Disease
Control (CDC), the Kansas Department of Health and Environment (KDHE), and the
1

without limitation, obtaining medical supplies or medication, or visiting a
health care professional;
11.

To obtain necessary services or supplies for themselves and their family or
household members, to obtain supplies they need to work from home, or
to deliver those services or supplies to others, such as by way of example
only and without limitation, canned food, dry goods, fresh fruits and
vegetables, pet supplies, fresh meats, fish, and poultry, and any other
household consumer products, and products necessary to maintain the
safety, sanitation, and essential operation of residences;

111.

To engage in outdoor activity, provided the individuals comply with
Social Distancing Requirements as defined in this Section, such as, by
way of example and without limitation, walking, hiking, or running.
Individuals may use parks or other public areas. However, use of
playground equipment is discouraged;

1v.

To perform work providing essential products and services at an Essential
Business or to otherwise carry out activities specifically permitted in this
Order;

v.

To care for a family member or pet in another household, or engage in
transportation or to transport the family member or pet to provide for such
care;

v1.

To comply with valid court or administrative orders;

v11.

To work for or obtain services at any "Healthcare Operations" location
including hospitals, clinics, dentists, pharmacies, pharmaceutical and
biotechnology companies, other healthcare facilities, healthcare suppliers,
home healthcare services providers, mental health providers, or any
related and/or ancillary healthcare services. "Healthcare Operations" also
includes veterinary care and all healthcare services provided to animals.
This exemption shall be construed broadly to avoid any impacts on the
delivery of healthcare, broadly defined. "Healthcare Operations" does not
include activities at fitness and exercise gyms and similar facilities;

v111.

To provide any services or perform any work necessary to the operations
and maintenance of "Essential Infrastructure," including, but not limited
to, public works construction, construction of housing (in particular,
affordable housing or housing for individuals experiencing homelessness),
airport operations, aerospace, national defense, water, sewer, gas,
electrical, oil refining, roads and highways, public transportation, solid
waste collection and removal, internet and telecommunications systems
(including the provision of essential global, national, and local
infrastructure for computing services, business infrastructure,
3

EXHIBIT D

EXHIBIT E

EXHIBIT F

STATE OF DISASTER EMERGENCY PROCLAMATION

By the Governor

Executive Depmiment
State of Kansas
Topeka, Kansas

By virtue of the authority vested in me by the Kansas Emergency Management Act, Chapter 48, Article 9, of the
Kansas Statutes Annotated, to meet the inherent dangers of disasters to which the State and its citizens have been
exposed, and upon advice of the State Adjutant General as the Director of the Division of Emergency Management, I
hereby proclaim a State of Disaster Emergency as follows:
NATURE OF THE DISASTER:
On March 7, 2020, the Department of Health & Environment (KDHE) Secretary confirmed the first case of novel
coronavirus (COVID-19) in the state of Kansas, and considers that a public health emergency exists within the state of
Kansas.
The World Health Organization (WHO) declared a global pandemic on March 11, 2020. On March 12, 2020,
Governor Laura Kelly directed activation of the Kansas Response Plan and the utilization of all available resources of
the state government and each political subdivision as reasonably necessary to cope with the disaster; and to perform
and exercise such other functions, powers and duties as are necessary to promote and secure the safety and protection
of all populations.
On March 13, 2020, President Donald Trump proclaimed that the COVID-19 outbreak in the United States constitutes
a national emergency beginning March 1, 2020. On March 20, 2020, the president granted the State of Kansas an
Emergency Declaration and directed the Department of Homeland Security, Federal Emergency Management Agency
(FEMA), to provide appropriate assistance for required emergency measures to save live and to protect property and
public health and safety, and lessen or avert the threat of a catastrophe in the state.
On March 29, 2020, Presidential Trump declared that a major disaster exists in the State of Kansas based on COVID19, beginning on January 20, 2020, and continuing.
As of April 29, 2020, the total number of positive COVID-19 cases is 3,738 in seventy-eight counties with a total of
125 deaths statewide.
DATE THAT DISASTER AFFECTED THE AREA:
March 12, 2020 and continuing
AREA AFFECTED BY THE DISASTER:
All 105 counties in Kansas; Iowa Tribe of Kansas and Nebraska; Kickapoo Tribe of Kansas; Prairie Band of Potawatomi
Nation; and Sac and Fox Nation of the Missouri in Kanas and Nebraska.
I hereby proclaim, direct and order the Adjutant General of the State of Kansas to activate the disaster response and
recovery p01iions of the Kansas Response Plan. The Adjutant General shall coordinate local and inter-jurisdictional disaster
plans applicable to the political subdivisions of areas affected by this Proclamation.
Any or all of the powers conferred upon the Governor by the Kansas Emergency Management Act may be delegated to
the Adjutant General as deemed appropriate during this period of proclaimed State of Disaster Emergency. This may be
delegated by written orders, or oral orders subsequently reduced to writing with reference to this Proclamation.
I hereby suspend the provisions of any regulatory statute prescribing the procedures for conduct of state business, or the
order or rules and regulations of any state agency which implements such statute, if strict compliance with the

EXHIBIT G

This document shall be filed with the Secretaiy of State as Executive Order No. 20-29. It shall
become effective as of 12:00 a.m. on May 4, 2020, and remain in force until rescinded or until the
statewide State of Disaster Emergency proclaimed on April 30, 2020, relating to COVID-19
expires, whichever is earlier. This order may be extended or modified as circumstances dictate.
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Assistant Secretary of State
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SCOTT SCHWAB
SECRETARY OF STATE
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EXHIBIT H

STATE OF KANSAS

CAPITOL BUILDING, ROOM

TOPEKA,

241

PHONE:

SOUTH

KS 66612

(785) 296-3232

GOVERNOR.KANSAS.GOV

GOVERNOR LAURA KELLY

EXECUTIVE ORDER NO. 20-31

Implementing Phase 1.5 of"Ad Astra: A Plan to Reopen KANSAS"

WHEREAS, securing the health, safety, and economic well-being ofresidents of the State of
Kansas is this Administration's top priority;
WHEREAS, Kansas is facing a crisis-the pandemic and public health emergency of COVID19-resulting in illness, quarantines, school closures, and temporary closure of businesses
resulting in lost wages and financial hardship to Kansas citizens;
WHEREAS, the United States Depaitments of Health and Human Services declared a public
health emergency for COVID-19 beginning January 27, 2020, with now more than 1,364,000 cases
of the illness and more than 82,000 deaths as a result of the illness across the United States;
WHEREAS, the World Health Organization declared a pandemic on March 11, 2020;

WHEREAS, a State of Disaster Emergency was proclaimed for the State of Kansas on March
12, 2020;
WHEREAS, on March 13, 2020, the President of the United States declared the ongoing
COVID-19 pandemic of sufficient severity and magnitude to wa1Tant an emergency
declai·ation for all states, tribes, territories, and the District of Columbia pursuant to Section 50
1 (b) of the Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. §
5121-5207 (the "Stafford Act");
WHEREAS, on March 13, 2020, the President of the United States pursuant to Sections 201
and 301 of the National Emergencies Act, 50 U.S.C. § 1601, et seq. and consistent with Section
1135 of the Social Security Act, as amended (42 U.S.C. § 1320b-5), declared a national
emergency that the CO VID-19 outbreak in the United States constitutes a national emergency
beginning March 1, 2020;
WHEREAS, as of this date, in Kansas there have been 7,468 repmted positive cases of COVID19 spread among 84 counties, including 164 deaths;
WHEREAS, in order to mitigate the spread of COVID-19, Executive Order 20-15 established the
Kansas Essential Function Framework (KEFF).
WHEREAS, in order to mitigate the spread of COVID-19, Executive Order 20-16 established a
statewide "stay home" order in conjunction with the Kansas Essential Function Framework;
WHEREAS, in order to mitigate the spread of COVID-19, Executive Order 20-25 prohibited mass
1
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gatherings of more than 10 individuals subject to ce1iain exceptions;

WHEREAS, the State of Kansas must remain flexible to account for the evolving nature and
scope of the unprecedented public health emergency posed by COVID-19, while also
simultaneously beginning the process of safely, strategically, and incrementally reopening
business and facilitating economic recovery and revitalization;
WHEREAS, for the aforementioned and other reasons, and in recognition and furtherance of my
responsibility to provide for and ensure the health, safety, security, and welfare of the people of
the State of Kansas, I have determined that the evolving public health and economic threats posed
by COVID-19 require a proactive approach to both incrementally re-opening businesses and
activities while still mitigating the further spread of COVID-19;
WHEREAS, I have announced that Kansas will follow "Ad Astra: A Plan to Reopen
KANSAS" to re-open businesses and activities in phases as appropriate after considering key
health metrics and other data regarding readiness, risk of resurgence, and threats to the most
vulnerable;
WHEREAS, the public health metrics identified in "Ad Astra: A Plan to Reopen Kansas"disease spread, hospital admissions, and deaths as a result of COVID-19-indicate that
Kansas is not ready to move to Phase Two; and
WHEREAS, in these challenging times, this Administration will do whatever it can to avoid
immediate dangers to the health, safety, and welfare of Kansans, including providing guidance
and support for local authorities who are making difficult and important decisions to protect
the health and safety of their populations.
NOW, THEREFORE, pursuant to the authority vested in me as Governor of the State of
Kansas, including the authority granted me by K.S.A 48-924 and K.S.A 48-925, in order to
begin the process of safely, strategically, and incrementally reopening businesses and
facilitating the economic recovery of Kansas while still mitigating the spread of COVID-19,
I hereby direct and order the following during Phase One of "Ad Astra: A Plan to Reopen
KANSAS":
1. Executive Order 20-29 (Ad Astra Phase One) is rescinded and replaced by this order.
2. Mass Gatherings:
a. Mass gatherings of more than 10 individuals are prohibited.
1.

Mass gatherings are defined as instances in which individuals are in one
location and are unable to maintain a 6-foot distance between individuals
(not including individuals who reside together) with only infrequent or
incidental moments of closer proximity.

3. Guidance for Individuals: Individuals are strongly encouraged to follow guidance attached
to this order.
2
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4. Guidance for Employers/Businesses: Employers and businesses are strongly encouraged
to follow guidance attached to this order.
5. Business Restrictions:
a. All businesses not addressed in subparagraph 5.c. or prohibited in subparagraph
5.d. below can open if they comply with the following:
1.

Maintain at least 6 feet of distance between customers or groups of
customers;
1. Restaurants or dining establishments may meet this requirement by
using physical barriers sufficient to prevent virus spread between
seated customers or groups of seated customers;

11.

Follow fundamental cleaning and public health practices detailed on
covid.ks.gov; and

111.

Avoid any instances in which groups of more than 10 individuals are in one
location and unable to maintain a 6-foot distance with only infrequent or
incidental moments of closer proximity. This does not limit the total
occupancy of a business, but requires that businesses limit mass gatherings
in areas and instances in which physical distancing cannot be maintained,
such as at tables or in entrances, lobbies, break rooms, check-out areas, etc.

b. All businesses in operation should follow industry-specific guidelines as provided
on covid.ks.gov. Following any additional best practices guidance from each
business sector is strongly encouraged.
c. The following businesses may open if they comply in all areas of the business with
the requirements of paragraph 5.a. of this order but only to the extent described in
this subparagraph:
1.

Nail salons, barber shops, hair salons, tanning salons, tattoo parlors and
other personal service businesses where close contact cannot be avoided
may open, but only for pre-scheduled appointments or online check-in.

11.

Fitness centers and health clubs may open, but in-person group classes may
not occur and locker rooms must be closed except as necessary to use
restroom facilities.

d. The following, unless they are repurposed for use in an essential function under the
KEFF as determined under the provisions of paragraph 7 below, shall be closed to
the public:
1.

Bars and night clubs, excluding already operating curbside and canyout
services.
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11.

111.

Casinos (non-tribal)
Theaters, museums, and other indoor leisure spaces (trampoline parks,
arcades, etc.)

6. Education, Activities, and Venue Restrictions:
a. Educational Facilities:
1.

K-12 facilities remain subject to the provisions of EO 20-07 regarding
school closures, including the requirement that fewer than 10 students,
instructors, or staff be present for nmmal operations. K-12 facilities should
continue to follow the guidelines of the Continuous Leaming Plan
developed by the Kansas State Department of Education. Districts with
facilities in more than one county or city should follow any applicable
directives issued by the county and city in which their district office is
located.

11.

Higher education facilities that are closed before May 18th should remain
closed for in-person learning or events involving groups of more than 10
individuals present at a time.

111.

Licensed childcare facilities may continue operations pursuant to state and
local regulations.

b. All activities and venues not addressed in subparagraph 6.c. or prohibited in
subparagraph 6.d. below can open if they comply with the following:
1.

Maintain at least 6 feet of distance between individuals or groups (not
including individuals who reside together);

n. Follow fundamental cleaning and public health practices (compliance with
any additional sector-specific best practices guidance is strongly
encouraged); and
111.

Avoid any instances in which groups of more than 10 individuals are in one
location and are unable to maintain a 6-foot distance with only infrequent
or incidental moments of closer proximity. This does not limit the total
occupancy of a facility, but requires that facilities limit mass gatherings in
areas and instances in which physical distancing cannot be maintained such
as in entrances, lobbies, locker rooms, etc.

c. The following activities or venues may open but only to the extent described in this
subparagraph:
i. In-person commencement or graduation ceremonies may occur with no

more than 10 individuals in a room, gymnasium, or facility at one time and
only if those 10 individuals maintain a 6-foot distance between individuals
4
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(not including individuals who reside together) with only infrequent or
incidental moments of closer proximity. Outdoor drive-through graduation
ceremonies during which no more than 10 individuals are in the same area
outside of their vehicles at a time (i.e. school administration, graduate,
family members, etc.) are allowed. Individuals who remain within an
enclosed motor vehicle do not count toward the maximum number of
attendees allowed in the same area.
d. The following, unless they are repurposed for use in an essential function under the
KEFF as determined under the provisions of paragraph 7 below, shall remain closed
to the public:
1. Community centers;
11. Outdoor and indoor large entertainment venues with capacity of 2,000 or
more;
111. Fairs, festivals, carnivals, parades;
1v. Swimming pools (other than backyard pools);
v. Organized sports facilities, sp01is tournaments, sports games, and sports
practices (meaning no team practices, regardless of location); and
v1. Summer camps.
7. Essential Functions:
a. While local governments may implement more restrictive orders or provisions
regarding businesses, mass gatherings, or stay-home requirements, local
governments must continue to allow the performance of essential functions
identified in the Kansas Essential Functions Framework. However, such local
orders or provisions may affect or regulate essential functions only so long as they
do not significantly disrupt performance of the essential function. The applicable
list of essential functions was outlined in Executive Order 20-16 prior to its
expiration; while the substantive provisions of that order no longer apply, the KEFF
functions listed in Executive Order 20-16 are the essential functions local
governments must continue to allow.
b. During the re-opening phases, whether an individual or organization performs an
essential function under the KEFF is a decision left to local governments, but any
individual or business with previous confirmation from the State that it performs
essential functions under Executive Order 20-16 (prior to its expiration) will
continue to have those functions deemed essential.
8. If any business, facility, or venue involves or operates more than one activity or function,
each activity or function must follow any provisions of this order specifically addressing
that activity or function. For example, a community center that includes a fitness center, a
5
EO 20-31

pool, and an event space may open the fitness center but may not open the pool or event
space (regardless of capacity).
9. Nothing in this order shall restrict, limit, or supersede the Secretaiy of Health and
Environment's authority to make isolation, quarantine, or other orders restricting
movement as necessaiy to respond to escalating or worsening conditions in any local
jurisdiction.
10. Local governments retain authority to issue and enforce equally or more restrictive orders
or provisions and retain any authority to issue or enforce isolation or quarantine orders or
other orders restricting movement as necessaiy to respond to escalating or worsening
conditions in any local jurisdiction.
11. As currently permitted pursuant to state law, law enforcement officers enforcing this
order should use their discretion, consult with their legal counsel, and consider the
totality of the circumstances as they determine appropriate enforcement actions.
12. In order to more accurately track and assess statewide status of COVID-19 cases,
private labs conducting testing for COVID-19 shall report both positive and negative
tests to the Kansas Depaiiment of Health and Environment.
13. The Four Tribes of Kansas (Iowa Tribe, Kickapoo Nation, Prairie Band Potawatomie
Nation, and Sac & Fox Nation) retain any authority to regulate through their respective
tribal councils for the health and welfare of their population.
14. This order should be read in conjunction with other executive orders responding to the
COVID-19 pandemic that are still in effect and supersedes any contrary provisions of
previous orders.
This document shall be filed with the Secretary of State as Executive Order No. 20-31. It shall
become effective as of 12:00 a.m. on May 18, 2020, and remain in force until rescinded or until
the statewide State of Disaster Emergency proclaimed on April 30, 2020, relating to COVID-19
expires, whichever is earlier. This order may be extended or modified as circumstances dictate.

THE GOVERNOR' S OFFICE

DATED

FILED
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Secretary of State

SCOTT SCHWAB
SECRETARY OF STATE

6

EO 20-31

Guidance for Individuals and Employers/Businesses

1. Guidance for Individuals:
a. Individuals are strongly encouraged to wear cloth masks in public settings as
appropriate and especially when using mass transit. Employees should follow
industry-specific guidance on mask use in workplaces.
b. When in public (e.g. parks, outdoor recreation areas, shopping areas) all individuals
(not including individuals who reside together) should maintain a 6-foot distance
from others with only infrequent or incidental moments of closer proximity.
c. Avoid socializing in person with groups of more than 10 individuals in both indoor
and outdoor settings, especially in circumstances that do not allow for a physical
distance of 6-feet or more between individuals or groups with only infrequent or
incidental moments of closer proximity (e.g., receptions, trade shows).
d. All high-risk or vulnerable individuals should continue to stay home except for
essential needs.
e. Minimize or eliminate non-essential travel and adhere to CDC and KDHE
guidelines regarding isolation or quarantine following travel to high-risk areas.
Essential travel includes travel for urgent family, medical, and business-related
needs as determined by the individual or business.
2. Guidance for Employers/Businesses:
a. Continue to strongly encourage telework for all employees when possible.
b. Avoid gatherings of employees in groups of more than 10 individuals where 6foot distances between individuals cannot be maintained except for infrequent or
incidental moments of closer proximity.
c. Gradually phase in employees on-site as possible while maintaining 6 feet
between employee workstations.
d. Any employees exhibiting symptoms should be required to stay at home and
asked to call their health care provider.
e. Minimize or eliminate non-essential travel and adhere to CDC and KDHE
guidelines regarding isolation or quarantine following travel to high-risk areas.
Essential travel includes travel for urgent family, medical, and business-related
needs as determined by the individual or business.
f.

Strongly consider special accommodations for personnel who are members of a
vulnerable population.
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EXHIBIT I

STATE OF KANSAS

CAPITOL BUILDING, ROOM
TOPEKA, KS

66612

241 SOUTH

PHONE:

(785) 296-3232

GOVERNOR.KANSAS.GOV

GOVERNOR LAURA KELLY

EXECUTIVE ORDER NO. 20-34
Implementing Phase 2 of "Ad Astra: A Plan to Reopen KANSAS"
WHEREAS, securing the health, safety, and economic well-being of residents of the State of
Kansas is this Administration's top priority;
WHEREAS, Kansas is facing a crisis-the pandemic and public health emergency of COVID19-resulting in illness, quarantines, school closures, and tempora1y closure of businesses
resulting in lost wages and financial hardship to Kansas citizens;
WHEREAS, the United States Departments of Health and Human Services declared a public
health emergency for COVID-19 beginning January 27, 2020, with now more than 1,480,000 cases
of the illness and more than 89,000 deaths as a result of the illness across the United States;
WHEREAS, the World Health Organization declared a pandemic on March 11, 2020;
WHEREAS, a State of Disaster Emergency was proclaimed for the State of Kansas on March
12, 2020;
WHEREAS, on March 13, 2020, the President of the United States declared the ongoing
COVID-19 pandemic of sufficient severity and magnitude to warrant an emergency
declaration for all states, tribes, territories, and the District of Columbia pursuant to Section 50
1 (b) of the Robe11 T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. §
5121-5207 (the "Stafford Act");
WHEREAS, on March 13, 2020, the President of the United States pursuant to Sections 201
and 301 of the National Emergencies Act, 50 U.S.C. § 1601, et seq. and consistent with Section
1135 of the Social Security Act, as amended (42 U.S.C. § 1320b-5), declared a national
emergency that the COVID-19 outbreak in the United States constitutes a national emergency
beginning March 1, 2020;
WHEREAS, as of this date, in Kansas there have been 8,340 reported positive cases of COVID19 spread among 84 counties, including 173 deaths;
WHEREAS, in order to mitigate the spread of COVID-19, Executive Order 20-15 established the
Kansas Essential Function Framework (KEFF).
WHEREAS, in order to mitigate the spread of COVID-19, Executive Order 20-16 established a
statewide "stay home" order in conjunction with the Kansas Essential Function Framework;
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WHEREAS, the State of Kansas must remain flexible to account for the evolving nature and
scope of the unprecedented public health emergency posed by COVID-19, while also
simultaneously beginning the process of safely, strategically, and incrementally reopening
business and facilitating economic recove1y and revitalization;
WHEREAS, for the aforementioned and other reasons, and in recognition and furtherance of my
responsibility to provide for and ensure the health, safety, security, and welfare of the people of
the State of Kansas, I have determined that the evolving public health and economic threats posed
by COVID-19 require a proactive approach to both incrementally re-opening businesses and
activities while still mitigating the further spread of COVID-19;
WHEREAS, I have announced that Kansas will follow "Ad Astra: A Plan to Reopen
KANSAS" to re-open businesses and activities in phases as appropriate after considering key
health metrics and other data regarding readiness, risk of resurgence, and threats to the most
vulnerable;
WHEREAS, the public health metrics identified in "Ad Astra: A Plan to Reopen Kansas"disease spread, hospital admissions, and deaths as a result of COVID-19-indicate that
Kansas is now ready to move to Phase Two, with some modifications; and
WHEREAS, in these challenging times, this Administration will do whatever it can to avoid
immediate dangers to the health, safety, and welfare of Kansans, including providing guidance
and support for local authorities who are making difficult and important decisions to protect
the health and safety of their populations.
NOW, THEREFORE, pursuant to the authority vested in me as Governor of the State of
Kansas, including the authority granted me by K.S.A 48-924 and K.S.A 48-925, in order to
begin the process of safely, strategically, and incrementally reopening businesses and
facilitating the economic recove1y of Kansas while still mitigating the spread of COVID-19,
I hereby direct and order the following during Phase Two of "Ad Astra: A Plan to Reopen
KANSAS":

1. Executive Order 20-31 (Ad Astra Phase 1.5) is rescinded and replaced by this order.
2. Mass Gatherings:
a. Mass gatherings of more than 15 individuals are prohibited.
1.

Mass gatherings are defined as instances in which individuals are in one
location and are unable to maintain a 6-foot distance between individuals
(not including individuals who reside together) with only infrequent or
incidental moments of closer proximity.

3. Guidance for Individuals: Individuals are strongly encouraged to follow guidance attached
to this order.
4. Guidance for Employers/Businesses: Employers and businesses are strongly encouraged
2
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to follow guidance attached to this order.
5. Business Restrictions:
a. All businesses not addressed in subparagraph 5.c. or prohibited in subparagraph
5.d. below can open if they comply with the following:
1.

Maintain at least 6 feet of distance between customers or groups of
customers;
1. Restaurants or dining establishments may meet this requirement by
using physical barriers sufficient to prevent virus spread between
seated customers or groups of seated customers;

11.

Follow fundamental cleaning and public health practices detailed on
covid.ks.gov; and

iii. Avoid any instances in which groups of more than 15 individuals are in one
location and unable to maintain a 6-foot distance with only infrequent or
incidental moments of closer proximity. This does not limit the total
occupancy of a business, but requires that businesses limit mass gatherings
in areas and instances in which physical distancing cannot be maintained,
such as at tables or in entrances, lobbies, break rooms, check-out areas, etc.
b. All businesses in operation should follow industry-specific guidelines as provided
on covid.ks.gov. Following any additional best practices guidance from each
business sector is strongly encouraged.
c. The following businesses may open if they comply in all areas of the business with
the requirements of paragraph 5.a. of this order but only to the extent described in
this subparagraph:
1.

Nail salons, barber shops, hair salons, tanning salons, tattoo parlors and
other personal service businesses where close contact cannot be avoided
may open, but only for pre-scheduled appointments or online check-in.

11.

Fitness centers and health clubs may open, including in-person group
classes if they comply with the restrictions of paragraph 5.a., but locker
rooms must be closed except as necessary to use restroom facilities.

111.

State-owned-and-operated casinos may open if they comply with a reopening plan approved by the Department of Health and Environment.

d. The following, unless they are repurposed for use in an essential function under the
KEFF as determined under the provisions of paragraph 7 below, shall be closed to
the public:
1.

Bars and night clubs, excluding already operating curbside and canyout
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services.
6. Education, Activities, and Venue Restrictions:
a. Educational Facilities:
i. K-12 facilities remain subject to the provisions of EO 20-07 regarding
school closures, except that no more than 15 students, instructors, or staff
may be present for normal operations. K-12 facilities should continue to
follow the guidelines of the Continuous Learning Plan developed by the
Kansas State Department of Education. Districts with facilities in more than
one county or city should follow any applicable directives issued by the
county and city in which their district office is located.
11.

Higher education facilities that are closed before May 18th should remain
closed for in-person learning or events involving groups of more than 15
individuals present at a time.

111.

Licensed childcare facilities may continue operations pursuant to state and
local regulations.

b. All activities and venues not addressed in subparagraph 6.c. or prohibited m
subparagraph 6.d. below can open if they comply with the following:
1.

Maintain at least 6 feet of distance between individuals or groups (not
including individuals who reside together);

11.

Follow fundamental cleaning and public health practices (compliance with
any additional sector-specific best practices guidance is strongly
encouraged); and

111.

Avoid any instances in which groups of more than 15 individuals are in one
location and are unable to maintain a 6-foot distance with only infrequent
or incidental moments of closer proximity. This does not limit the total
occupancy of a facility, but requires that facilities limit mass gatherings in
areas and instances in which physical distancing cannot be maintained such
as in entrances, lobbies, locker rooms, etc.

c. The following activities or venues may open but only to the extent described in this
subparagraph:
i. In-person commencement or graduation ceremonies may occur with no
more than 15 individuals in a room, gymnasium, or facility at one time and
only if those 15 individuals maintain a 6-foot distance between individuals
(not including individuals who reside together) with only infrequent or
incidental moments of closer proximity. Outdoor drive-through graduation
ceremonies during which no more than 15 individuals are in the same area
outside of their vehicles at a time (i.e. school administration, graduate,
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family members, etc.) are allowed. Individuals who remain within an
enclosed motor vehicle do not count toward the maximum number of
attendees allowed in the same area.
11.

Community centers may open if they comply with the requirements of
paragraph 6.b., except that indoor or outdoor swimming pools must remain
closed.

iii. Recreational, youth, or other non-professional organized sports facilities,
sports tournaments, sports games, and sports practices may open or occur if
they follow guidelines established by the Department of Health and
Environment in consultation with the Kansas Recreation & Park
Association and posted on covid.ks.gov.

d. The following, unless they are repurposed for use in an essential function under the
KEFF as determined under the provisions of paragraph 7 below, shall remain closed
to the public:
1. Outdoor and indoor large entertainment venues with capacity of 2,000 or
more;
11. Fairs, festivals, carnivals, parades;
111. Swimming pools (other than single-family backyard pools or pools being
used for physical therapy or first responder training); and
1v. Summer camps.
7. Essential Functions:
a. While local governments may implement more restrictive orders or provisions
regarding businesses, mass gatherings, or stay-home requirements, local
governments must continue to allow the performance of essential functions
identified in the Kansas Essential Functions Framework. However, such local
orders or provisions may affect or regulate essential functions only so long as they
do not significantly disrupt perfmmance of the essential function. The applicable
list of essential functions was outlined in Executive Order 20-16 prior to its
expiration; while the substantive provisions of that order no longer apply, the KEFF
functions listed in Executive Order 20-16 are the essential functions local
governments must continue to allow.
b. During the re-opening phases, whether an individual or organization perfmms an
essential function under the KEFF is a decision left to local governments, but any
individual or business with previous confirmation from the State that it performs
essential functions under Executive Order 20-16 (prior to its expiration) will
continue to have those functions deemed essential.

5
EO 20-34

8. If any business, facility, or venue involves or operates more than one activity or function,
each activity or function must follow any provisions of this order specifically addressing
that activity or function. For example, a community center that includes a fitness center, a
pool, and an event space may open the fitness center but may not open the pool or event
space (regardless of capacity).
9. Nothing in this order shall restrict, limit, or supersede the Secretary of Health and
Environment's authority to make isolation, quarantine, or other orders restricting
movement as necessary to respond to escalating or worsening conditions in any local
jurisdiction.
10. Local governments retain authority to issue and enforce equally or more restrictive orders
or provisions and retain any authority to issue or enforce isolation or quarantine orders or
other orders restricting movement as necessaiy to respond to escalating or worsening
conditions in any local jurisdiction.
11. As currently permitted pursuant to state law, law enforcement officers enforcing this
order should use their discretion, consult with their legal counsel, and consider the
totality of the circumstances as they determine appropriate enforcement actions.
12. In order to more accurately track and assess statewide status of COVID-19 cases,
private labs conducting testing for COVID-19 shall rep011 both positive and negative
tests to the Kansas Depaiiment of Health and Environment.
13. The Four Tribes of Kansas (Iowa Tribe, Kickapoo Nation, Prairie Band Potawatomie
Nation, and Sac & Fox Nation) retain any authority to regulate through their respective
tribal councils for the health and welfare of their population.
14. This order should be read in conjunction with other executive orders responding to the
COVID-19 pandemic that are still in effect and supersedes any contrary provisions of
previous orders.
This document shall be filed with the Secretaiy of State as Executive Order No. 20-34. It shall
become effective as of 12:00 a.m. on May 22, 2020, and remain in force until rescinded or until
the statewide State of Disaster Emergency proclaimed on April 30, 2020, relating to COVID-19
expires, whichever is earlier. This order may be extended or modified as circumstances dictate.
THE GOVERNOR'S OFFICE

BY THE GOVERNOR

~iC-, c:tC)

DATED_~
_ ._ "l -q....,.__._Z_. O
_ Z._O_ _

FILED
MAYJ 9 2020
SCOTT SCHWAB
SECRETARY OF STATE

~ssistant Secretary of State
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Guidance for Individuals and Employers/Businesses

1. Guidance for Individuals:
a. Individuals are strongly encouraged to wear cloth masks in public settings as
appropriate and especially when using mass transit. Employees should follow
industry-specific guidance on mask use in workplaces.
b. When in public (e.g. parks, outdoor recreation areas, shopping areas) all individuals
(not including individuals who reside together) should maintain a 6-foot distance
from others with only infrequent or incidental moments of closer proximity.
c. Avoid socializing in person with groups of more than 15 individuals in both indoor
and outdoor settings, especially in circumstances that do not allow for a physical
distance of 6-feet or more between individuals or groups with only infrequent or
incidental moments of closer proximity (e.g., receptions, trade shows).
d. All high-risk or vulnerable individuals should continue to stay home except for
essential needs.
e. Minimize or eliminate non-essential travel and adhere to CDC and KDHE
guidelines regarding isolation or quarantine following travel to high-risk areas.
Essential travel includes travel for urgent family, medical, and business-related
needs as determined by the individual or business.
2. Guidance for Employers/Businesses:
a. Continue to strongly encourage telework for all employees when possible.
b. Avoid gatherings of employees in groups of more than 15 individuals where 6foot distances between individuals cannot be maintained except for infrequent or
incidental moments of closer proximity.
c. Gradually phase in employees on-site as possible while maintaining 6 feet
between employee workstations.
d. Any employees exhibiting symptoms should be required to stay at home and
asked to call their health care provider.
e. Minimize or eliminate non-essential travel and adhere to CDC and KDHE
guidelines regarding isolation or quarantine following travel to high-risk areas.
Essential travel includes travel for urgent family, medical, and business-related
needs as determined by the individual or business.
f.

Strongly consider special accommodations for personnel who are members of a
vulnerable population.

7
EO 20-34

EXHIBIT J

